
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 





Digitized by LjOOQ IC 



TAT 
PA- 



Digitized by LjOOQ IC 



Digitized by LjOOQ IC 



Digitized by 



Goog 



r 



Digitized by LjOOQ IC 



REI>OIlT 



ATTORNEY-GENERAL 



STATE OF CALIFORNIA. 



1883-1884. 






SACRAMENTO: 

STATE OFFICE JAMES J. AYERS, SUPT. STATE PRINTING. 

I 1884. 

• ■ Digitized by Google ; 



L16243 

SEP 19 1939 



Digitized by LjOOQ IC 



REPORT. 



Attorney-General's Office. 
To his Excellency George Stoneman, Governor of California : 

As required by law I submit a report of the condition of affairs in 
this oiB&ce, with a copy of the docket. 

When I entered upon the discharge of the duties of this oflSce vio- 
lations of law were found to exist habitually, and to have been 
Practiced for years, in several departments and offices of the State 
rovernment. In some of* these cases criminal proceedings were 
barred by statute. 

COMMISSIONER OF IMMIGRATION. 

The Commissioner of Immigration then in oflSce, as well as his 
immediate predecessor, had collected large sums of money, which by 
a singular misconstruction of the statutes creating and regulating the 
oflBce, he refused to account for or pay over. Civil suits and criminal 

Eroceedings were instituted against both Mr. Van Ness and Mr. Bun- 
er. In the case of Mr. Van Ness the criminal proceedings were dis- 
missed by the Police Judge, and the civil judgment, obtained against 
him in the Superior Court, is now on appeal in the Supreme Court. 
Mr. Bunker was held to answer upon a charge of felony, but upon his 

Sayment of the civil judgment against him, and in view of the very 
elective statute regulating the office of Commissioner of Immigra- 
tion, the information was dismissed on motion of the Attorney- 
General. 

STATE PRISON DIRECTORS. 

The management of the State Prisons was reported to be most irreg- 
ular. Charges were formulated against the Directors as required by 
law and filed with the Governor. After which and on examination 
occupying about six weeks, the Directors were removed from office. 

HARBOR COMMISSIONERS, 

Abuses and peculations were discovered in the office of Harbor 
Commissioners, which led to the prosecution for felony of the Secre- 
tary of the Commission and his assistant and of several wharfingers. 

The Secretary and assistant and one wharfinger were convicted. 
The Secretary and wharfinger are in the State Prison; the Assistant 
Secretary is in the county jail, his case being still before the Supreme 
Court. Civil suits have been brought upon the bonds of the con- 
victed parties and also against the Commissioners and their bonds- 
men for the money taken from the State. 
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SECRETARY OF STATE. 

In the office of Secretary of State very large defalcations were found. 
The Secretary of State and his deputy nav« oeen arrested, and charges 
of felony are pending against both. Civil suits have also been com- 
menced on their bonds. 

An examination of the books of the office disclosed that under 
the administration of Governors Booth and Pacheco, frauds in the 
same office involving large losses to the State had been committed. 
In this case the statute of limitation barred a criminal prosecution; 
but civil suits have been commenced against the ex-Secretary on his 
bonds. 

CLERK OP SUPREME COURT. 

The accounts of the Clerk of the Supreme Court were found to be 
most unsatisfactory, and suit has been brought for a large deficit. It 
is believed that all the money lost to the State in these cases will be 
recovered, but the process is slow and very laborious. 

POLICE COMMISSIONERS OF SAN FRANCISCO. 

To the end that the police force of San Francisco might be as far 
as possible removed from politics, the Legislature, prior to the adop- 
tion of the new Constitution, intrusted the appointment of Police 
Commissioners to three Judges of the District Court. By the new 
Constitution, District Courts were abolished. When the term of office 
of the first Commissioners appointed by the Judges of the District 
Court expired, no provision having been made for the appointment 
or election of their successors, si^nd the original appointing power being 
out of existence, the question arose whether a vacancy was caused by 
the expiration of the term which could be filled by the Governor. 
This omce advised that no vacancy was caused by the lapse of time. 
Upon the application of one Hoy who claimed to have been elected 
Police Commissioner by vote of the people, I allowed the name of the 
State to be used in a proceeding before the Supreme Court to test the 
question of the legality of the tenure of the incumbent as well as the 
right of the claimant. The Supreme Court decided that the incum- 
bent was lawfully in office, and that the claimant had no right in the 
premises. While this case was yet pending, the Governor appointed 
one Hinton Police Commissioner. The application of Hinton for 
power to use the name of the State in a proceeding to oust one of the 
present incumbents was refused by this office. The order of the Gov- 
ernor to the Attorney-General to institute the proceeding was also 
respectfully resisted, but upon a mandate of the Supreme Court was 
instituted and prosecuted oefore the Superior Court, and judgment 
given in favor of the incumbent and against the appointee of the 
Governor^ From this judgment, believing it to be law, I have not 
appealed and shall not appeal. 

RAILROAD TAX CASES. 

When I entered upon the duties of this office I found that suits 

had been brought for the entire amount, taxes, penalties, interest, and 

attorney's fees due from railroads operated in more than one county 

his State, except a few cases which I have since brought and dis- 
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posed of, as I will statQ in another place. I found that nearly all these 
cases had been removed from the State Courts to the United States 
Circuit Court, and that the Attorney-General of this State was 
charged with control of all this litigation. I found that compromises 
of the demands of the State had been made by Boards of County 
Supervisors and District Attorneys. My predecessor in oflftce had 
endeavored to set aside such compromises, and I pressed the motions 
for that purpose until the removal of the cases, in which the motions 
were pending, into the Circuit Court, compelled me to wait the decis- 
ion of the questions involved in all the cases by the United States 
Supreme Court before any correction of the illegal compromises will 
be possible. 

From a great number of suits brought by the counties against the 
railroads, the suit of San Mateo County was selected (before I entered 
upon this office) as a test case, at least so far as the construction of the 
Federal Constitution was involved. That case was tried in the Cir- 
cuit Court and decided adversely to the State. An appeal was taken 
and the cause advanced upon the calendar of the United States Su- 
preme Court, very elaborately argued, and submitted. No decision 
was given, but after some considerable delay an intimation, upon 
what authority I do not know, was given to this office that the Su- 
preme Court required the trial of six additional cases that all the 
issues might be fully before it. The six cases were tried in the United 
States Circuit Court and substantially the same judgment was ren- 
dered as in the San Mateo case. From these judgments I have caused 
appeals to be taken. A motion to advance all these cases on the cal- 
endar has been made and denied. 

After the decision of the last six cases proposals of compromise in 
all the remaining cases were offered by the railroad companies and 
rejected. In a few days after this negotiation was made public a 
newspaper {Chronicle) suggested a settlement of all the tax cases by 
a payment by the railroad of the face of the assessment for the years 
1880-81-82. Without giving the reason it is enough to say the Attor- 
ney-General favored this proposition, although it contemplated a 
remission of the penalties, interest, and attorney's fee. After much 
and somewhat acrimonious discussion this plan was abandoned. 

The Attorney-General then called up all the cases upon the docket 
against the rajlroad companies for the years 1880-81-82 for trial in the 
Circuit Courts (except the cases which were affected by the attempted 
compromises of the District Attorneys and Supervisors, which were 
left as they were on the docket). The Court pronounced judgment 
against the plaintiff, as it had done on the former trials. The attor- 
ney for the railroad then moved to set aside this judgment, and have 
judgment entered in favor of the plaintiff for the face of the tax — 
stating in open Court, as a condition of the judgment for the face of the 
tax, that it did not bar the right of the State to appeal to the United 
States Supreme Court on the question of penalty, interest, and attor- 
ney's fee^ or in any way affect the rights of the State upon those issues. 
With this understanding, which was not entered on the minutes, but 
formally and fuHy expressed in a stipulation between the parties, the 
Attorney-General consented to the judgment. The taxes, amounting 
to $470,475 08, were paid, and the judgment satisfied. The Controller 
of State notified the county officers not to receive the money due, as 
he would not settle their accounts. Notwithstanding this menace, all 
the counties interested have received their proportions, amounting to 
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J329,039 88, except the Counties of Placer, San Joaquin, and Contra 
Costa. I have on hand, subject to their order, $141,436 20. I have 
some months since, sued out a mandate from the Supreme Court, to 
compel the County of Contra Costa to receive the sum to which it is 
entitled. Every technical defense has been interposed, and, as yet, 
no decision has been given. 

Upon the rendition of these judgments, and their satisfaction by 
this office, the Legislature was convened in extra session, and its 
attention particularly called to the "compromise" which they were 
informed by the executive message had been eflfected, to the great loss 
of the State. An investigation was ordered by the Legislature, and 
prosecuted before the Judiciary Committee of the house of repre- 
sentatives. A majority of the committee reported that the interests 
of the State had been protected by an appeal properly taken. A 
minority of the committee reported exactly the reverse, and, following 
the spirit of the executive message, pronounced the Attorney-General 
guilty of effecting a compromise of the dues to the State of many 
hundreds of thousands of dollars. The house of representatives 
rejected the report of the majority and approved the report of the 
minority, and, oy a vote of forty-seven to fifteen, pronounced a cen- 
sure, of which the brutal cruelty was only to be excused by its brutal 
ignorance. The only question involved was the validity of the appeal. 
As soon as possible, the appeal was perfected in one of the cases in 
which the alleged compromise had been made (JSan Bernardino v. 
Railroad Company), and placed upon the calendar of the United States 
Supreme Court. A motion* was made to strike that case from the 
calendar, on the grounds set forth in the minority report, and the 
Court unanimously, and from the Bench, declared the appeal regularly 
taken, completely sustaining the majority of the Judiciary Committee, 
and this office. To avoid the expense of appeals in all the cases in 
which the course above indicated was pursued by me, a stipulation 
has been entered into by which all those cases will abide the decision 
in the one case in which an appeal has been taken. 

The taxes on the railroad company for' the year 1883 having become 
delinquent, suit was brought under a new Act (Stat. 1883) by attorneys 
appointed by the Controller. These suits were removed from the 
State Court to the United States Circuit Court, and came under the 
control of this office. A tender of sixty per cent of the fjace of the tax 
had been made by the defendant. I moved the Court for an order 
against defendant, to make good the tender, which was granted by the 
Court, and obeyed by defendant. The money, amounting to |333,- 
377 10, was paid to me, which, with the balance from the years 1880- 
81-82, leaves in my hands the sum of $374,812 30. The suits were 
then submitted upon the evidence given in the former trials, with 
some additional evidence, made necessary by certain changes in the 
methods of assessment and judgment entered for defendants. I have 
not incurred the expense of taking appeals in these cases, as it seems 
certain that some definite settlement of the great questions between 
the railroad company and the State will be reached before the time 
limiting the right of appeal lapses. If necessary, I can and will take 
them up before my term of office expires. Under an amendment of 
the revenue law, the large sum collected for the tax pf 1883 is pay- 
able to the Treasury of the State, but the Controller has declined to 
receive it. 
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Feeling how worse than useless any suggestions from this oflBce in 
regard to the many and pressing exigencies of the State would be, 
I close this report with congratulations upon the success of the 
administration in borrowing at high interest from parties debtors to 
the State money to support the State Prisons, in exhausting the fund 
sacred to the education of the people, in flooding the country with 
warrants upon the treasury discounted at ruinous rates by employes 
of the State, while more than enough coin to meet the obligations of 
the State lies without interest and almost without security in this 
oflice. 

I have the honor to be, your obedient servant, 

E. C. MARSHALL, 

Attorney-General. 
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Transcript filed September 15, 
1882. Judgment affirmed 
January 27, 1883. 


Transcript filed September 1 8, 
1882. Judgment and order 
affirmed February 14, 1883. 


Transcript filed September 19, 
1882. Judgment and order 
reversed September 26, 1883. 


Information filed April 29, 1882. Mo- 
tion to dismiss. Information for 
want of jurisdiction filed May 18, 
1882. Motion granted May 20, 1882. 
Notice of appoul filod and served 
July 16, JSaS. Appeal from an or- 
der of dismissal. 


Information filed February 9, 1882. 
Plea, not guilty. Verdict, May 29, 
1882, guilty murder first degree, 
imprisonment for life. Judgment 
June 9, 1882, life imprisonment. 
(No notice of appeal in record.) 


Information filed December 24, 1881. 
Plea, not guilty, December 31, 1881. 
Verdict, February 27, 1882, guilty 
murder first degree. Judgment, 
April 15, 1882, death. Notice of 
appeal served and filed May 15, 1882. 
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Superior Court 
of Santa Clara 
County. 


Superior Court 
of San Fran- 
cisco. 


10787 

The People, etc.. 
Appellants, vs. 
John Hupp, Re- 
spondent. Attor- 
ney-General for 
People, J. W. 
Turner for Re- 
spondent. 


10788 

The People, etc.. 
Respondents, vs. 
Jose de la Cruz 
Soto, Appellant. 
Attorney-General 
for People, Hough- 
ton & Reynolds 
for Appellant. 


10789 

The People, etc.. 
Respondents, vs. 
Fong Ah Sing, 
Appellant. Attor- 
ney-General for 
People, L. Quint 
for Appellant. 
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Transcript filed May 19, 1883. 
Judgment and order af- 
firmed October 10, 1883. 


Transcript filed May 24, 1883. 
Judgment affirmed October 
26, 1883. 


Transcript filed May 28, 1883. 
Judgment affirmed October 
18, 1883. 


Information filed January 8, 1883. 
Verdict March 8, 1883, murder first 
degree. Judgment April 2, 1883, 
State Prison for life. Notice of ap- 
peal served and filed May 7, 1883. 


Information filed March 17, 1883. 
Verdict March 26, 1883, guilty mur- 
der first degree. Judgment April 
9, 1883, death. Notice of appeal 
served and filed May 9, 1883. 


Information filed November 3, 1882. 
Verdict March 14, 1883, guilty as 
charged. Judgment March 28, 1883, 
State Prison for seven years. No- 
tice of appeal served and filed April 
18, 1883. 


1 u, 

1 

g 

'■g 

d 

'k 


© 

3 
1 

a 

d 


a 

ii 

.s © 

PQ 


i 

a 
g 


-3 

d 

a 
'8 


•3 

d 

a 
g 


Superior Court 
or Yolo Coun- 
ty. 


Superior Court 
of Butte Coun- 
ty. 


Superior Court 
of City and 
County of San 
Francisco. 


10847 

People, etc.. Re- 
spondents, vs. 
Jas. Young, Ap- 
pellant. Attor- 
ney-General for 
People, C. P. & 
F. S. Sprague for 
Appellant. 


10848 

People, etc.. Re- 
spondents, vs. 
Herman Schmidt, 
Appellant. Attor- 
ney-General for 
People, Gray & 
Sexton and John 
W. Turner for Ap- 
pellant. 


10849 

People, etc.. Re- 
spondents, vs. 
Patrick Smith, 
Appellant. Attor- 
ney-General for 

§■ People, Darwin & 

^Murphy for Ap- 

g.pellant. 
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Information filed September 22, 1882. 
Verdict January 10, 1883, guilty 
murder second degree. Judgment 
January 19, 1883, thirty-five years. 
Notice of appeal served and filed 
June 2, 1883. 
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